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Karen;Hadas <Raanan-Kiperwas;Bunch>

William;Downing
Donna;Srinivasan

"Gautam; Wendelowski"
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CC:
Date: 10/30/2013 9:00:07 AM
Subject: RE: Climax status

Attachments: Climax Mine WTS Memo Final.pdf

Julia

From: Perkins, Erin

Sent: Tuesday, October 29, 2013 10:59 AM

To: Ott, Toney; Truskowski, Brent; Hamilton, Karen; McCarthy, Julia; Hadas Raanan-Kiperwas; Bunch, William; Hamilton, Karen; Downing, Donna; Srinivasan, Gautam; Wendelowski, Karyn
Subject: RE: Climax status

From: Ott, Toney

Sent: Tuesday, October 29, 2013 10:42 AM

To: Truskowski, Brent; Hamilton, Karen; McCarthy, Julia; Hadas Raanan-Kiperwas; Bunch, William; Hamilton, Karen; Perkins, Erin; Downing, Donna
Subject: Climax status
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September 30, 2013

MEMORANDUM

SUBJECT:  Climax Mine Waste Treatment System

FROM: Julia McCarthy
Aquatic Resources Protection and Accountability Unit

TO: Lesley McWhirter and Sue Nall
U.S. Army Corps of Engineers

On August 21 and 22, 2013, EPA Region 8 joined the Corps, Climax Mine personnel and their
consultants in the field to examine the wetland areas adjacent to the Climax Mine site, to verify
the delineated wetland areas and review questions related to jurisdictional status of these waters.
In addition, we made observations in the field related to the extent of the Climax Mine
Wastewater Treatment System (WTS) on site, and what waters could potentially be considered
waters of the United States.

In our last memo to the Corps, dated August 29, 2013, we noted that many of the wetlands and
stream resources on site which contribute flow into the mine’s WTS do not appear to function as
part of this system and do not provide waste treatment for the mine operations, as they are
located up-gradient of the WTS, including the tailings ponds. Additionally, we noted that
breaches in the interceptor and other ditches were observed on site, which meant additional
upstream wetlands and stream resources were unintentionally contributing flows to the WTS. We
do not believe these up-gradient waters should be considered part of the WTS on site, and thus
should not be excluded from jurisdiction as part of the waste treatment exclusion. Here we
provide additional references and support for the Corps to evaluate these waters as potential
waters of the U.S.

It is EPA’s opinion that these wetlands and waters located upstream of the WTS should be
considered waters of the U.S. regardless of whether they flow into the WTS on site or into the
interceptor ditches diverting waters to Clinton Reservoir. EPA and the Corps addressed the topic
of the jurisdiction of waters upstream of waste treatment systems in a joint memorandum signed
October 25, 2007, which states, “EPA and the Corps agree that the agencies’ designation of a
portion of waters of the U.S. as part of a waste treatment system does not itself alter CWA
jurisdiction over any waters remaining upstream of such system. Both the Corps and EPA
believe that all the waters upstream and downstream of the tailings dam that were jurisdictional
prior to the authorized activity and that qualify as jurisdictional waters of the U.S. under the
Rapanos guidance are still subject to CWA jurisdiction notwithstanding the construction of the
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tailings dam.”” The memo also notes, “This interpretation is based on the Clean Water Act, the
agencies’ regulations and existing practice, and the case law.”

The information presented in the NPDES permits for this site does not appear to specifically
identify these wetlands and stream resources as part of the WTS. If waters are not specifically
identified in the NDPES permits for the WTS, then they would generally not be considered to be
a part of the WTS. If Mine personnel have additional information on these sites being
specifically identified as part of the on-site WTS in the NPDES permit, we request they share
that information with us and the Corps. Additionally, based upon the observations made on our
site visit, these wetlands do not appear to be actively participating in the treatment of waste. We
recognize that these waters are referenced as contributing flow to the WTS and are part of the
discharge at Outfall 001, however simply providing dilution flows within the system does not
make them an active part of the system.

We recommend the Corps consider the wetlands and waters referenced above as potential waters
of the U.S. and evaluate them under the current regulations and guidance.

' Memorandum, Nonconcurrence with Jurisdictional Determinations POA-1992-574 and POA-1992-574-Z (Oct. 25,
2007), available at (http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/WTS POA-1992-
574 POA-1992-574-Z.pdf)
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